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  JOHN GLEESON, United States District Judge: 

Plaintiff Ralph Forgione brings this action for equitable relief and damages 

against the City of New York (the “City”), Deputy Inspector Thomas Kavanagh, and Dr. Lea 

Dann, alleging employment discrimination on the basis of a perceived psychological disability 

and actual physical disability.  On September 13, 2012, I granted in part and denied in part the 

defendants’ motion to dismiss the Second Amended Complaint (the “Complaint”).  See Forgione 

v. City of New York, No. 11 Civ 5248, 2012 WL 4049832 (E.D.N.Y. Sept. 13, 2012).  Pending 

                                                 

1
  Dann’s name was misspelled as “Dane” in the original caption of the Complaint.  The Clerk is 

respectfully directed to amend the case caption to reflect the correct spelling. 
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before me now is defendants’ motion for summary judgment on the following remaining claims: 

(1) disparate treatment on the basis of a perceived disability, in violation of New York City 

Human Rights Law (the “CHRL”), N.Y.C. Admin. Code § 8-101 et seq.; (2) hostile work 

environment on the basis of perceived disability, in violation of the CHLR; (3) failure to provide 

a reasonable accommodation for an actual disability, in violation of the CHLR; and (4) 

retaliation under the CHLR, the Americans with Disabilities Act of 1990 (the “ADA”), 42 

U.S.C. § 12101 et seq., and the New York State Human Rights Law (the “SHRL”), N.Y. Exec. 

Law § 290 et seq.   

For the reasons explained below, Defendants’ motion is granted in full. 

BACKGROUND 

The following facts are taken from the Defendants’ Statement of Undisputed 

Facts (“Defs.’ St.”), ECF No. 37, the Plaintiff’s Responses to the Defendant’s Statement of 

Undisputed Facts (“Pl. St.”), ECF No. 40, and various exhibits.
2
  To the extent there is 

disagreement between the two, the disagreement is noted. To the extent they are in dispute, the 

facts are viewed in the light most favorable to Forgione. 

A. Factual Background 

On September 28, 2009, Forgione, a captain and 20-year veteran of the New York 

City Police Department (“NYPD”), was transferred to the 108
th

 Precinct under the supervision of 

defendant Deputy Inspector Thomas Kavanagh, the Commanding Officer (“CO”) in charge of 

police operations.  Defs.’ St. ¶ 9.  Forgione, an Executive Officer, was second-in-command at the 

precinct.  Id. ¶ 16.  Together, Forgione and Kavanagh made up the executive command of the 

                                                 
2
  Local Civil Rule 56.1 provides the method by which parties are to set their factual dispute.  Each 

statement of material fact by a movant or opponent must be followed by citation to admissible evidence.   
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108
th

 Precinct, and they worked together in those roles for the four months ending on January 26, 

2010.  Id. ¶¶ 9-10.    

The tours of duty of the Executive Officer and a CO do not overlap much in order 

to maximize executive coverage at the precinct.  Pl. St. ¶ 19.  Kavanagh imposed limits on the 

manner in which Forgione could maneuver his shifts in a way that Forgione found unreasonable.  

Id.  However, Forgione “never voice[d] any disagreement to any supervisor” about his 

dissatisfaction with his shifts.  Pl. Dep. at 45:1-3., Pl. Ex. A.  The parties agree that Forgione and 

Kavanagh had multiple conversations about Forgione’s personal life, but disagree about who 

initiated them.  Forgione alleges that these conversations were harassing and prying.  Id. at 50.  

Kavanagh disputes this characterization and says that he and Forgione were friends prior to the 

instant suit.  However, it is undisputed that, a few weeks after starting at the 108
th

 Precinct, 

Forgione told Kavanagh that Forgione’s father stabbed Forgione’s mother to death when 

Forgione was 18 years old.  Forgione asserts that Kavanagh “forced this information out of 

[Forgione]” because Kavanagh is “an intimidating man” and he told Forgione to “sit the fuck 

down”  attempted to leave the conversation in which the subject arose.  Id. at 51.    

1. The Emotionally Disturbed Person Incident  

On January 6, 2010 Forgione was working a night shift when an emotionally 

disturbed person (“EDP”) escaped from Elmhurst Hospital while under the supervision of an 

officer from the 108
th

 precinct.  Defs.’ St. ¶ 26.   The incident required a captain’s response.  See 

Capt. Rubin Dep. 13:6-12, Defs.’ Ex. G.  Forgione was present at the 108
th

 Precinct when this 

incident occurred.  Defs.’ St. ¶ 28.   Captain Rubin, a duty captain, was responsible for handling 

any situation requiring a captain’s response if Forgione was not present.  Id. ¶ 30.   Although 

Forgione was present, Captain Rubin responded to the 108
th

 Precinct.  Id. ¶ 32.   Forgione 
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dispatched a Level 1 mobilization, a process that calls more units to respond to an emergency.   

Id.; Pl. Ex. C at 14.   Soon thereafter, the EDP was apprehended.   

Kavanagh did not agree with how Forgione handled the EDP incident.  Another 

officer in the 108
th

 Precinct – Sergeant Clifford Lee – informed Kavanagh that when the call 

came in about the escaped EDP, “Captain Forgione told Sergeant Lee, call the borough, tell them 

what happened.  If they ask for me, tell them you don’t know where I am, I went out.”
 3

  

Kavanagh Dep. 46:7-12.  

2. The Referral of Forgione to Psychological Services 

On January 7, 2010, Kavanagh contacted the Borough Commander for Patrol 

Borough Queens North, Assistant Chief Diana L. Pizzuti, about Forgione’s handling of the EDP 

incident.  Defs.’ St. ¶ 44.  Kavanagh told Chief Pizzuti that Forgione had directed Sergeant Lee 

to tell the borough command that Forgione was not present, even though Forgione was standing 

next to the sergeant at the desk.  Defs.’ St. ¶ 45.   Kavanagh also informed Pizzuti of behaviors 

by Forgione that Kavanagh believed to be odd, including “not going into his office, but rather 

standing in front of the [front desk at the precinct] for most of his tour, refusing to go out on 

patrol; not getting into a patrol car with anyone else; and having an aversion to working night 

tours.”  Id. ¶ 46;  Kavanagh Dep. at 46:7-25.    

Borough Commanders such as Chief Pizzuti have authority to refer any officer to 

the NYPD Psychological Evaluation Section (“Psychological Services”
4
) if, in their judgment, 

such an evaluation is necessary.  Defs.’ St. at. ¶ 52.  Chief Pizzuti believed that the behavior 

                                                 
3
  Forgione does not controvert that Lee made this statement to Kavanagh, and did not depose or 

otherwise obtain testimony from Sergeant Lee.  As discussed further below, Kavanagh’s testimony about his 

conversation with Lee is not offered for the truth of Lee’s statement, but for the fact that Lee made this statement 

about Forgione’s conduct to Kavanagh.  
4
  The parties refer to the Psychological Evaluation Section as “Psychological Services,” and thus so 

do I. 

Case 1:11-cv-05248-JG-RER   Document 45   Filed 10/17/13   Page 4 of 20 PageID #: 1054



5 

 

reported to her “created genuine concerns regarding [Forgione’s] fitness for duty,” Pizzuti Decl. 

¶ 26, ECF No. 38.  She relayed to the Psychological Services the facts brought to her attention by 

Kavanagh and  directed Kavanagh to order Forgione to report to Psychological Services.  Id. ¶ 

30.  Kavanagh called Forgione to direct him to report to Psychological Services. The parties 

dispute the timing and location of this conversation.  Pl. & Defs’ St. ¶ 55. 

Forgione went to Psychological Services as directed on January 8, 2010.  

Forgione asserts that Kavanagh berated him after he returned.  Pl. St. ¶ 57; Pl. Dep. at 161.  

Forgione had a follow-up visit with Psychological Services on January 14, 2010.  On that day, he 

was cleared for full duty by the Psychological Services.  Id.  ¶ 62. 

3. The Evaluation of Forgione by Dr. Dann 

On January 18, 2010 Forgione called in sick “because he had just involuntarily 

urinated himself and, as such, was ill.”  Pl. St. ¶ 63.  As required by Patrol Guide Procedure, 

Forgione saw the NYPD District Surgeon on the day he called in sick.  Id.   Forgione was 

examined by Defendant Dr. Lea Dann, who indicated in her notes that Forgione complained of 

urinary incontinence.  She issued him a pass on January 18.   On January 19, 2010, Medical 

Division Officer Pheiffer called Forgione and asked him report to the Medical Division the next 

day to see Dr. Dann. Pl. Dep. 117:5-6.     

Forgione reported to Medical Services as directed and was seen by Dr. Dann.  Pl. 

Dep. at 117:11 (“I came in Wednesday, the 20
th

, and I saw [Dr. Dann].”).  Dr. Dann gave him a 

“Limited Capacity slip,” which directed him to return to work on limited capacity status in light 

of his urinary incontinence.  Id. ¶ 77.   The Limited Capacity Slip said: “Restriction: Inside” and 
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“Limited Capacity Status.”  See Ex. H. NYPDMED00006.
5
    Dr. Dann gave Forgione a follow-

up appointment for January 25.  Id. ¶ 81.   

Forgione did not report to work on January 21 or 22.  On the latter date he saw his 

personal urologist.  On January 25, Forgione called in sick and went to his follow-up 

appointment with Dr. Dann.  He provided her with documentation from his personal urologist 

noting that he was on antibiotics and that he needed rest.  Id. ¶ 89.  Forgione asserts that Dann 

ignored the recommendation from his urologist that he be permitted to rest and, “despite her lack 

of expertise in the field [she] assigned Plaintiff back to work.” Id. ¶ 90.   Dr. Dann gave Forgione 

a Limited Duty Capacity slip noting that Forgione remained on limited capacity status and was 

restricted to working indoors near a bathroom.  Dr. Dann maintained the diagnosis of urinary 

incontinence.  She made a follow-up appointment with Forgione for February 1 to monitor his 

condition.  Id. ¶ 92.   Forgione contends that he should have been granted paid medical leave in 

light of his urologist’s recommendation that he needed rest. 

Dr. Dann told Forgione that if his urinary incontinence continued to cause issues 

for him in the workplace, she would refer him to a special NYPD surgeon.  Id. ¶ 93.  Forgione 

perceived this as a threat, and asserts that being referred to a special surgeon “would have 

implications of being listed as Chronic sick,” and would subject him to “special monitoring.” Id. 

¶¶ 79, 93.  “Such a label can expose an [officer] to heightened scrutiny from their supervisors . . . 

and can deter the [officer] from obtaining favorable detail assignment.”  Id. ¶ 79.   

4. Forgione’s Request for Medical Leave    

                                                 
5
  Forgione denies being told that his duty would be limited or that he was being permitted 

to remain inside during his tour of duty, see Pl. St. ¶ 79, but this assertion is belied by both the documentary 

record and his own deposition testimony. 
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On January 26, 2010, Forgione verbally told Chief Pizzuti that he needed time off.  

Pl. St. ¶ 115.  He did not specify how much time off he would need.  Pl. Dep. at 98-99 (“I 

basically told Chief Pizzuti that I had a urinary tract infection, that I couldn’t control my bladder 

and I needed some time off.” Q: Did you specify how much time you needed? A: “No sir, I did 

not.”).  Chief Pizzuti informed Forgione that she did not have authority to grant paid sick leave 

where a person is cleared for duty by the Medical Division.  Id. ¶ 118.  That same day, Forgione 

submitted his retirement papers, but he later withdrew his retirement paperwork and returned to 

work on November 4, 2010.   He now works at the 115
th

 Precinct.   

DISCUSSION 

A. Legal Standards  

1. The Summary Judgment Standard 

Summary judgment is warranted if “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” Fed. R. Civ. P. 56(c).   The burden is on the moving party to establish that there 

are no genuine issues of material fact in dispute.  In determining whether the moving party has 

met this initial responsibility, the court must “resolve all ambiguities and draw all permissible 

factual inferences in favor of the party against whom summary judgment is sought.”  Terry v. 

Ashcroft, 336 F.3d 128, 137 (2d Cir. 2003).   Once a moving party has demonstrated the absence 

of any genuine issue of material fact, the non-moving party “must set forth specific facts 

showing that there is a genuine issue for trial.”  See Koch v. Town of Brattleboro, VT., 287 F.3d 

162, 165 (2d Cir. 2002) (citing Fed. R. Civ. P. 56(c)).   
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A dispute of fact is “material” if it “might affect the outcome of the suit under the 

governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  “Factual disputes 

that are irrelevant or unnecessary will not be counted,” nor will the court weigh in to resolve 

them.  Id. (citation omitted).   As for the genuineness requirement, a dispute of fact is “genuine” 

if “the [record] evidence is such that a reasonable jury could return a verdict for the nonmoving 

party.”  Id.  As a result, “[c]onclusory allegations, conjecture and speculation . . . are insufficient 

to create a genuine issue of fact.”  Kerzer v. Kingly Mfg., 156 F.3d 396, 400 (2d Cir. 1998) 

(citation omitted); see also Fed. R. Civ. P. 56(e)(2).   

2. The CHLR 

Section 8-107(1)(a) of the CHRL prohibits discrimination on the basis of 

disability.  Specifically, it makes it unlawful “[f]or an employer . . . because of the actual or 

perceived . . . disability . . . to discriminate against such person in compensation or in terms, 

conditions or privileges of employment.”  N.Y.C. Admin. Code § 8-107(1)(a).  The CHRL 

requires a liberal construction of its provisions.  See Mihalik v. Credit Agricole Cheuvreux North 

America, Inc., 715 F.3d 102, 109 (2d Cir. 2013) (noting that the CHRL has a “‘uniquely broad 

and remedial’ purpose which go beyond those of the counterpart State or federal civil rights 

laws.”) (quoting Williams v. N.Y.C. Hous. Auth., 872 N.Y.S.2d 27, 39-49 & n.27 (1st Dep’t 

2009)). 

B. Analysis  

The parties agree that the burden-shifting framework established by the Supreme 

Court in McDonnell–Douglas Corp. v. Green, 411 U.S. 792 (1973), applies to the defendants’ 

motion.  That framework requires a plaintiff to establish a prima facie case of discrimination, 

after which the burden shifts to the defendant to articulate a legitimate, nondiscriminatory reason 
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for the challenged action.  The burden then shifts back to the plaintiff to show that the 

employer’s proffered reason is pretextual.  Ferraro v. Kellwood Co., 440 F.3d 96, 99-100 (2d 

Cir. 2006).    

 Forgione asserts that he was verbally harassed and referred to Psychological 

Services for a psychological evaluation, and generally subjected to a hostile work environment 

on the basis of a perceived disability.  He also alleges that he was not provided a reasonable 

accommodation of an actual disability – urinary incontinence.  Finally, he claims that he was 

retaliated against on account of his complaints about the hostile work environment created by 

Kavanagh.  I address each claim in turn. 

1. Disparate Treatment on Account of Perceived Disability 

Forgione asserts that he was referred to Psychological Services for a 

psychological evaluation on the basis of a perceived disability, namely Post Traumatic Stress 

Disorder (“PTSD”).  To establish a prima facie case of disparate treatment under the CHRL, 

Forgione must establish by a preponderance of the evidence that the defendants (1) perceived 

him as having a disability; (2) treated him “less well” than similarly situated, non-protected 

persons; and (3) this treatment was at least in part due to discrimination.  Mihalik, 715 F.3d  at 

113.  For the reasons that follow, I conclude that Forgione fails to establish a prima facie case of 

disability discrimination.    

a. Protected Status: Perceived as Disabled  

The CHRL protects individuals with a disability, defined as “any physical, 

medical, mental or psychological impairment, or a history or record of such impairment,” N.Y.C. 

Admin. Code § 8-102(16)(a).  In contrast to the federal definition, “disability” under the CHRL 

does not require an impairment that impedes a major life activity.  See Phillips v. City of New 
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York, 66 A.D.3d 170, 184 (1 Dep’t 2009).  Accordingly, to qualify for protection under the 

CHLR on the basis of a perceived disability, Forgione need not show that the defendants 

perceived him as being impaired in a way that affects a major life activity; rather, he need only 

show that the defendants perceived him as having a disability.   

Though the issue is close, upon reviewing the record in the light most favorable to 

Forgione, I conclude that he offers sufficient evidence that he was perceived to have a mental 

impairment.   Kavanagh admitted that he “may have said [to Forgione] that . . . maybe 

[Forgione] should look into helping himself regarding the issues, you know, refusing to go 

upstairs and things like that.”  Kavanagh Dep., at 39:22-40:7, Pl. Ex. B.  This is evidence on 

which a reasonable jury could rely to conclude that Kavanagh perceived Forgione to have a  

psychological  impairment.  As mentioned above, Forgione need not present evidence that the 

defendants also believed that Forgione was unable to perform his job or that he was impaired in 

any major life function.     

b. Differential Treatment on Account of Protected Status 

Disparate treatment is treatment of persons in a manner less favorable than others 

because of their protected status.  See Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 335 

n. 15 (1977).   New York courts interpret the CHLR to provide very broad protection.  Forgione 

need not present evidence of an “adverse employment action,” but need only present evidence 

from which a reasonable juror could conclude that at least one reason he was treated “less well” 

than his non-disabled peers was on account of the perception that he suffered from a mental 

impairment.   The CHLR does not create a cause of action for every instance of poor treatment in 

the workplace.  Nor does it provide a cause of action to remedy actions perceived as “unfair” if 

these actions are unrelated to a protected status.  Rather, the plaintiff must establish facts from 
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which a rational juror could conclude that he was treated “less well” than those not part of his 

protected group.  Thus, the key inquiry under the CHLR is not whether the treatment was 

particularly severe or adverse, but whether it was different from others not in the protected 

group.     

Forgione relies for his disparate treatment claim on comments made to him by 

Kavanagh related to the murder of Forgione’s mother by his father and on the referral of 

Forgione to Psychological Services.  I conclude that these facts do not make out a prima facie 

case of disability discrimination. 

Forgione testified that Kavanagh called him into his office and asked him about 

his personal life and upbringing.  When Forgione made it clear that he didn’t want to discuss the 

subject, Kavanagh  would not let him leave, told him the “sit the fuck down,” and persisted until 

Forgione told him that his father had stabbed his mother to death.  According to Forgione,  after 

that Kavanagh “told me that he thought I was going to go home and kill my family.”  Forgione 

Dep. at 62.  After Forgione told Kavanagh a story about watching his son, Kavanagh accused 

him of stalking the boy.
6
  When Forgione told Kavanagh that Forgione’s wife drives a Ford 

Expedition, “he asked me if I lived in fucken Montana.  That was his response. ..  He would just 

go on a tirade.  Things like that are a hundred percent harassment, what he was doing to me.  I 

couldn’t have a normal conversation with him, because it would turn into his turning my words 

around towards me.”  Forgione Dep. at 63. 

Even recognizing that the CHRL does not require an adverse employment action 

of the sort required by federal law, I conclude that the boorish conduct alleged by Forgione does 

                                                 
6
  The testimony was as follows: “I told him I dropped my child off at his friend’s house one night 

and I drive a couple of blocks, to make sure he was in the house, and I found my son two houses down in the bushes 

with his friends and it was raining or snowing out, like it’s doing right now, and I told him my story and right away 

he stopped and told me I was a stalker, my son will grow up to be fucked up, like the way I am, I should get him 

therapy, like I need therapy.”  Forgione Dep. at 62-63. 
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not constitute harassment because of a perceived disability.  The Second Circuit has cautioned 

that courts applying the CHRL must be mindful of the fact that it is not a “general civility code,” 

and that “[i]t is not enough that a plaintiff has an overbearing or obnoxious boss.”  Mihalik, 715 

F.3d at 108.  Forgione was Kavanagh’s second-in-command, and they had many conversations.  

The topic at issue – the unfortunate murder of Forgione’s mother at the hands of his father, was 

no secret; Forgione himself had divulged it to others in the police department and it had received 

attention in the press at the time it occurred.  Forgione Dep. at 54-55.  Finally, there is no 

evidence in the record from which a reasonable juror could conclude that Kavanagh’s alleged 

lack of personal boundaries was any different for Forgione than it was for any other person at the 

108
th

 Precinct.  Forgione has put forward facts demonstrating that Kavanagh was a meddlesome 

and profane supervisor who stuck his nose into the business of others.  But he has failed to 

present evidence from which a jury could conclude that he singled out Forgione for differential 

treatment based on a perceived disability. 

As for the primary conduct complained of here – the referral to Psychological 

Services for a “fitness of duty” assessment – the undisputed evidence makes it clear that the 

referral was ordered not by Kavanagh but by Chief Pizzuti, and that it was based squarely on 

events having nothing to do with any perceived disability.    

 Specifically, the January 6, 2010 incident involving the escape of an EDP from 

Elmhurst Hospital resulted in a troubling report to Kavanagh.  As described earlier, Sergeant Lee 

informed Kavanagh that when the call came into the Precinct regarding the EDP, Forgione did 

not go to the hospital and instructed Lee to falsely report to the borough command that Forgione 

was not present at the precinct.  As plaintiff’s counsel acknowledged at oral argument, this was a 

very serious matter; according to the sergeant, Forgione was directing that a lie be told up the 
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chain of command as a way of “pass[ing] the buck” onto someone else and to “avoid the [EDP] 

situation.”  Oral Arg. Tr. at 10. 

The following day, Kavanagh informed Chief Pizzuti that Forgione had directed a 

sergeant to lie to borough command regarding Forfione’s whereabouts during the EDP incident.  

Kavanagh at the same time related to Pizzuti other odd behaviors by Forgione in the workplace.
7
  

After consulting with Psychological Services, on January 8, two days after the EDP incident, 

Pizzuti ordered Forgione (through Kavanagh) to report immediately to Psychological Services. 

Forgione’s responds to these facts by asserting that the EPD incident was handled 

well and that complaints about his behavior during it were a pretext for discrimination against 

him based on his perceived mental impairment.  Specifically, he contends that he did not in fact 

tell Sergeant Lee to lie to the borough command about his whereabouts during the EDP incident 

and that Kavanagh wasn’t present when that occurred.  Therefore, the argument concludes, the 

claim that he was referred to Psychological Services because he was derelict in his duties is 

based on hearsay. 

This argument misapprehends the hearsay rule.  It is undisputed that Lee told 

Kavanagh (who in turn told Pizzuti) that Forgione told Lee to lie to the borough command.  

Kavanagh testified to that fact, and there is no genuine dispute about it.  Forgione was not 

present for the conversation, and he chose not to either depose Lee or obtain an affidavit from 

him.  Kavanagh’s testimony would be hearsay if it were offered to prove what Forgione said to 

Lee, but it is direct and admissible nonhearsay evidence that Forgione’s supervisors were 

informed by a sergeant in their chain of command that Forgione had engaged in egregious 

misconduct.  That fact constitutes an undisputed, nondiscriminatory basis for the referral to 

                                                 
7
  These other behaviors included Forgione’s practice of standing in front of the precinct desk (rather 

than using his office) for most of the tour, refusing to go out on patrol, and refusing the get into a patrol car with 

anyone else. 
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Psychological Services about which Forgione complains.  Once the employer produces evidence 

of a non-discriminatory reason for its employment decision, the burden shifts back to the 

plaintiff to offer proof that would allow a rational factfinder to conclude that the proffered reason 

was not the true reason for the employment action.  Forgione can avoid summary judgment only 

if he presents evidence that creates a question of material fact as to whether this proffered reason  

is pretextual.  This he fails to do.  Accordingly, summary judgment for defendants is appropriate 

on the disparate treatment claim. 

2. Hostile Work Environment on Account of Perceived Disability  

Forgione’s allegations of a hostile work environment are based on Kavanagh’s 

insults and name-calling; Kavanagh’s decision to tell Forgione to fill out a report about the EDP 

incident and then telling him to stop filling out the form; not permitting Forgione to change his 

tours of duty; and referring Forgione to Psychological Services.  The CHRL permits a plaintiff to 

seek relief on a hostile work environment claim if he can show that he was “treated less well than 

other employees because of [his protected class].”  Williams, 872 N.Y.S.2d at 38, 40 (emphasis 

added).   If not undertaken on account of a claimant’s protected status, poor behavior in a 

workplace is not actionable under the CHLR.   Moreover, an employer may avoid liability by 

means of an affirmative defense if a reasonable juror would be obliged to conclude that “the 

conduct complained of consists of nothing more than what a reasonable victim of discrimination 

would consider ‘petty slights and trivial inconveniences.’”  Id. at 41.   

The evidence before this Court establishes that Forgione and Kavanagh had 

previously worked together at the 28th Precinct. Defs.’ St. ¶ 15.  While working at the 28th 

precinct, Forgione asserts that Kavanagh would “periodically harass [him] with verbal attacks” 

and “harassing . . . supervision.”  Id.; see Dep. of Forgione at 38:5-14, Def. Ex. D (“I didn’t like 
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the way [Kavanagh] would speak to me . . . [He] used to call me a zero, a loser, things to that 

effect . . .”).   However, according to Forgione’s own allegations, Kavanagh did not learn of the 

facts that led him to believe the Forgione was psychologically impaired until Forgione moved to 

the 108
th

 Precinct.  Since Forgione admits that this harassing behavior predated Kavanagh’s 

perception of him as having a psychological impairment, no reasonable juror could conclude the 

name-calling was attributable to Kavanagh’s perception of Forgione as a member of a protected 

class. 

As for the other allegations of hostile work environment – the inability to change 

his tour schedule (when he declined to inform Kavanagh of his dissatisfaction) and being asked 

to fill out paperwork and then being told to stop filling it out – I conclude that, as a matter of law, 

these amount to no more than a petty slights and inconveniences.  Accordingly, defendants are 

entitled to summary judgment on the hostile work environment claim. 

3. Failure to Provide a Reasonable Accommodation on Account of an Actual 

Disability   

 

Forgione alleges that the defendants discriminated against him on the basis of his 

actual disability – urinary incontinence – by failing to grant him paid sick leave, as he requested.  

He asserts that he was “unable to perform his duties” as a result of his lack of control over his 

bladder and was denied the reasonable accommodation of paid leave.  “Reasonable 

accommodation” under the City HRL, as set forth in Administrative Code § 8–107(15)(a) is 

explained as follows: 

[A]ny person prohibited by the provisions of this section from 

discriminating on the basis of disability shall make reasonable 

accommodation to enable a person with a disability to satisfy the essential 

requisites of a job or enjoy the right or rights in question provided that the 

disability is known or should have been known by the covered entity. 
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The CHRL provides broader protections than its state and federal counterparts.  

Under the city law, a reasonable accommodation is defined to be “such accommodation that can 

be made that shall not cause undue hardship in the conduct of the [employer’s] business.”  

N.Y.C. Admin Code § 8-102(18) (emphasis added).  “[T]here is no accommodation . . . that is 

categorically excluded from the universe of reasonable accommodation.”  Phillips v. City of New 

York, 66 A.D.3d 170, 182 (1st Dep’t 2009).   If an accommodation can be made without undue 

hardship, it is not unreasonable.   Id.   

Here, Forgione was granted restricted duty that would permit him to be next to a 

bathroom at all times.  There is no genuine dispute of fact on this point, as the record establishes 

conclusively that his work slip restricted him to inside duty.   Requesting paid leave despite him 

having been cleared for inside duty near a bathroom is not a reasonable request.  However, even 

if it were a reasonable accommodation, the Defendants have met their burden of proving undue 

hardship.    It is undisputed that persons at Forgione’s seniority level  are entitled to unlimited 

paid leave when found medically eligible.  It would present a hardship to require the NYPD to 

grant paid leave to any person who requests it, even when that person has been found ineligible 

for leave by the District Surgeon. 

4. Retaliation Claims 

Forgione alleges that he was retaliated against in violation of the CHLR, the 

ADA, and the New York State Human Rights Law (“SHRL”) on account his complaints about 

Kavanugh’s harassment of him based on his perceived disability.  According to the Complaint, 

Forgione was (1) denied a transfer to another precinct and (2) refused sick leave in retaliation for 

complaining to Pizutti and Gomez about the hostile work environment to which he was subjected 

on the basis of his perceived disability.  Compl. ¶¶ 35, 53.   His retaliation claims are premised 
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on the assertion that he was subject to a hostile work environment and referred to psychological 

services on account of a perceived disability.  For the reasons discussed above, these claims fail 

as a matter of law.  However, even assuming that he had a good faith belief that he was 

complaining about discriminatory conduct – and not just workplace disagreements – his 

complaints fail to establish a prima facie case for retaliation under any of the statutes.  Thus, 

defendants are entitled to summary judgment on these claims.   

a. CHLR 

 Retaliation claims are also analyzed under the burden-shifting framework of 

McDonnell Douglas, 411 U.S. at 93.  A prima facie case of retaliation under the CHRL consists 

of a showing by the plaintiff that: (1) he participated in a protected activity known to the 

defendant; (2) the employer engaged in some responsive conduct; and (3) there exists a 

connection between the two actions, such that “a jury could ‘reasonably conclude from the 

evidence that [the complained-of] conduct [by the employer] was, in the words of the 

[NYCHRL], reasonably likely to deter a person from engaging in protected activity.’”  Williams 

v. Regus Mgmt. Grp., LLC, 836 F.Supp.2d 159, 174  (S.D.N.Y. 2011) (quoting Williams, 872 

N.Y.S.2d at 34).  In the summary judgment context, once “the plaintiff presents at least a 

minimal amount of evidence to support the elements of the claim, the burden of production shifts 

to the defendant to proffer a legitimate, non-retaliatory reason for” its actions.  Id.  If the 

defendant makes an adequate showing in this step, the plaintiff must demonstrate that the 

defendant’s reasons are pretextual, which the plaintiff can do by showing that a “retaliatory 

motive played a part in the adverse employment actions even if it was not the sole cause.”  Id.   

The CHRL bars “any manner” of retaliation.   See N.Y.C. Admin. Code § 8–

107(7) (unlawful retaliation “need not result in an ultimate action with respect to employment . . 
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. or in a materially adverse change in the terms and conditions of employment . . . provided, 

however, that the retaliatory or discriminatory act or acts complained of must be reasonably 

likely to deter a person from engaging in protected activity.”).   Thus, so long as the  jury is able 

to find that the employer took some action with respect to the employee after the employee’s 

protected activity, that conduct is actionable so as long as it is reasonably likely to deter a person 

from engaging in protected activity.  Williams, 836 F.Supp.2d 159 at 175. 

 Forgione fails to establish a prima facie case of retaliation under the CHRL.  The 

alleged retaliatory conduct he complains of is the failure of the NYPD to give him the transfer he 

sought and the failure to grant him the sick leave he requested.  Even assuming that his 

complaints about Kavanagh’s harassing questions were protected activity, he fails to present any 

evidence from which a reasonable juror could conclude – absent pure speculation – that the 

reason he was denied a transfer was on account of this protected activity.  With respect to his 

request for paid leave, he presents no evidence suggesting that Dr. Dann knew he had 

complained about Kavanagh’s harassing behavior; thus, there is no evidentiary basis on which a 

juror could conclude that her decision to deny him paid leave was in retaliation for his 

complaints about this workplace behavior.  Forgione asserts that the referral to Psychological 

Services was “an effort to sabotage his credibility,” and alleges that he was “denied a transfer in 

retaliation for his complaints” about Kavanagh.  However, he fails to present evidence to support 

these assertions.  Even if he could provide evidence the he was denied a transfer based on his 

complaints about Kavanagh’s behavior, the defendants have offered a legitimate, non-retaliatory 

reason for the decision to deny the transfer.   

b. SHRL & ADA 
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The standards for retaliation under the CHRL are broader than those under either 

the SHRL and the ADA.  Since Forgione’s retaliation claims fail under this broader standard,  
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they also fail under these statutes.   

CONCLUSION 

 For the foregoing reasons, defendants’ motion for summary judgment is granted 

on all claims.   

 So ordered. 

 

John Gleeson, U.S.D.J. 

 

 

Dated:  October 17, 2013  

 Brooklyn, New York 
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